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avoid a collision the plaintiff turned his car to one side, and in so doing ran up 
on the side walk and struck a pedestrian. The pedestrian sued the plaintiff and 
recovered. The plaintiff brought this action to recover indemnity from the 
defendant. Held, that the plaintiff could recover only if at the time of the 
accident he was not actively negligent, and the defendant alone could have 
prevented it by using ordinary care. Knippcnberg v. Lord & Taylor (1920) 
193 App. Div. 753, 184 N. Y. Supp. 785. 

In Missouri contribution between joint tort-feasors is allowed by statute. 
See Rev. St. Mo. 1009, sec. 5431 ; Eaton v. Miss. Valley Trust Co. (1906) 
123 Mo. App. 117, 100 S. W. 551. It is usually stated, however, as axiomatic 
that contribution will not be allowed. Merryweather v. Nixan (1709, K. B.) 8 
T. R. 186; Union Stockyards Co. v. Chicago B. & Q. Ry. (1904) 196 U. S. 217, 
25 Sup. Ct. 226. However, since the time this so-called general rule was first 
announced, the courts have engrafted several exceptions: (1) Where the 
liability of the plaintiff who seeks contribution was merely a result of his rela- 
tion to the defendant, as of master to servant. Wooley v. Batte (1826, N. P.) 
2 Car. & P. 417; Bailey v. Bussing (1859) 28 Conn. 455. (2) Where the defen- 
dant against whom contribution is sought was under a so-called primary duty to 
prevent the injury, as where a lessor has covenanted to repair. Prescott v. 
Le Conte (1903) 83 App. Div. 482, 82 N. Y. Supp. 411; Pullman Co. v. Hoyle 
(1908) 52 Tex. Civ. App. 534, 115 S. W. 315. (3) Where, as said in the instant 
case, the defendant alone was actively negligent or could have prevented the 
injury by using ordinary care. Township v. Noret (1916) 191 Mich. 427, 158 
N. W. 17; Nashua Iron Co. v. Worcester Ry. (1882) 62 N. H. 159. (4) Where 
the joint wrong was not conscious or wilful, but merely negligent. There seems 
to be a strong tendency toward the adoption of this rule, although the cases so 
holding are still in the minority. Mayberry v. Northern Pac. Ry. (1907) 100 
Minn. 79, no N. W. 356; Hobbs v. Hurley (1918) 117 Me. 449, 104 Atl. 815. 
It has been even argued that this always was the law. See T. R. Reath, Contri- 
bution Between Persons Jointly Charged for Negligence (1898) 12 Harv. L. Rev. 
176 ff. It is submitted that the court in the instant case should have reached 
the same decision by adopting this view instead of seeking justice for the plaintiff 
under the doctrine of last clear chance. See Bohlen, Contributory Negligence 
(1908) 21 Harv. L. Rev. 233, 242. 

Sales — Warranty of Title— Where Sale by Vendee would be Infringe- 
ment of Trade Mark.— The plaintiffs purchased for cash from the defendants 
one thousand cans of "Nissly" brand milk. The Nestle company subsequently 
having established their right to the trade mark against other parties, the plaintiffs 
sold the milk without the labels and consequently at a lower price. They now 
sued the defendants for the purchase price, or alternatively, for damages. Held. 
that there was no right of recovery. Niblett v. The Confectioners' Materials 
Co. (1020, K. B.) 37 T. L. R. 103. 

This case was decided on the basis of the analogy to a case where the 
goods constituted an infringement of a patent. In the patent cases in this 
country, one case has denied the existence of a warranty of title. Lowman v. 
Excelsior Stove Co. (1894) 104 Ala. 367, 16 So. 17. Some have assumed the 
existence of such a warranty, whereas others have expressly affirmed it. The 
Electron (1896, C. C. A. 2d) 74 Fed. 689; Uniform Sales Act, sec. 13 (3). 
Assuming a warranty of title, the next question is whether a breach has occurred. 
Where the owner of a patent has threatened suit, there is no breach unless the 
owner has been shown clearly to have the right. Geist v. Stier (1890) 134 Pa. 
216, 19 Atl. 505. Nor is mere notice of infringement a breach. Consolidated 
Phosphate v. Sturtevant (1917) 20 Ga. App. 474, 93 S. E. 155. Nor the filing 
of a claim for damages where the patent has been upheld by a court in a 
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proceeding against other parties. Consumer's Gas Co. v. Am. Electric Co. (1892, 
C. C. A. 3d) 50 Fed. 778. But there is a breach where an injunction against the 
use of the purchased article has been secured. The Electron, supra. The 
nature of the goods in the instant case was such that they were intended to be 
sold rather than kept for use. The privilege of selling these goods with the 
labels was as truly a part of the title intended to be conferred upon the plaintiff 
as was the right of possession. Where the right of possession has been ques- 
tioned, the purchaser may voluntarily surrender on demand of the true owner 
and claim damages for breach of warranty. Jordan v. Van Duzee (1917) 139 
Minn. 103, 165 N. W. 877. Similarly, it is submitted, the purchaser should be 
allowed voluntarily to sell without the labels and bring an action for breach of 
warranty. 

Suretyship — Criminal Bail Bond — Continuance Pending Trial Does Not 
Release Surety. — The defendant was surety on a criminal bail bond for one 
Cooper, who had been indicted by a grand jury. Cooper appeared at the next 
term of court and the case was continued by agreement of the attorneys. When 
subsequently the case was called, Cooper did not appear and this action 
was brought against the surety to recover on the bond. Held, that the contin- 
uance of a criminal cause, pending trial, does not release a surety on the bail bond. 
State v. Cooper (1920, Minn.) 180 N. W. 99. 

It is a general rule that a binding agreement made by the creditor to extend the 
time of the principal discharges the surety. Kissire v. Plunkett-Jarrell Co. 
(1912) 103 Ark. 473, 145 S. W. 567. The reason underlying this is that such 
an extension of time is prejudicial to the surety, since it increases his risk. 
This rule, however, does not apply here because of the difference between the 
ordinary surety and a criminal bail. Trie ordinary surety is under no duty 
prior to the default by the principal, and payment by him discharges the obliga- 
tion of the principal to the creditor. The surety on a criminal bail bond is 
under a duty to secure the appearance of his principal before the court for the 
purposes of justice, and payment by the surety does not discharge the obligation 
of the accused to appear in court. The latter surety is an officer of the court 
who guards the accused in lieu of the jailor. Suggs v. State (1914) 129 Tenn. 
498, 167 S. W. 122. There is a conflict as to whether a continuance of the cause 
discharges the surety. The courts which, in accord with the instant case, 
regard the ordinary criminal bail bond as one continuing until the case is 
finally disposed of, hold that a continuance does not discharge the surety upon the 
theory that the duty as policeman does not cease until the accused is either 
finally convicted or acquitted. St. Louis v. Young (1911) 235 Mo. 44, 138 S. W. 
5; State v. Williams (1909) 84 S. C. 21, 65 S. E. 982. Following this theory 
it was held that a bail bond remained effective after a mistrial was ordered. 
State v. Eure (1916) 172 N. C. 874, 89 S. E. 788. Other courts construe the 
bond as meaning that the obligation of the surety is only to have the accused 
appear on the first day of a certain term and be in attendance until the end of 
said term, unless sooner discharged, and at the end of this term the surety is 
released. The theory here is that the accused should be remanded to jail at the 
end of the term or a new bond executed. Lane v. State (1897) 6 Kan. App. 
106, 50 Pac. 90s ; State v. Murdoch: (1900) 59 Neb. 521, 81 N. W. 447. It seems 
that on the grounds of convenience and expediency the former view is to be 
preferred. 

Taxation— Foreign Corporations— What Constitutes "Doing Business."— 
The New York Tax Commission, the defendants, imposed upon the plaintiff, a 
foreign corporation, a license fee and a franchise tax under the Tax Law, sees. 
181, 182, (N. Y. Consol. Laws 1909, c. 60) based on business done during 1916. 



